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1 Available from Internet site http:// 
www.dtic.mil/whs/directives. 

7(9), those geographical areas and loca-
tions that are not within the special 
maritime and territorial jurisdiction of 
the United States, as defined in sec-
tions 7 of title 18, United States Code. 
The locations defined in subparagraph 
7(9) of title 18, United States Code are 
to be considered ‘‘Outside the United 
States’’ for the purposes of this part. 
See 3261–3267 of title 18, United States 
Code. 

Qualified Military Counsel. Judge ad-
vocates assigned to or employed by the 
Military Services and designated by 
the respective Judge Advocate General, 
or a designee, to be professionally 
qualified and trained to perform de-
fense counsel responsibilities under the 
Act. 

Staff Judge Advocate. A judge advo-
cate so designated in the Army, the Air 
Force, the Marine Corps, or the Coast 
Guard; the principal legal advisor of a 
command in the Navy who is a judge 
advocate, regardless of job title. See 
Rule for Courts-Martial 103(17), Manual 
for Courts-Martial, United States (2002 
Edition). 

Third Country National. A person 
whose citizenship is that of a country 
other than the U.S. and the foreign 
country in which the person is located. 

United States. As defined in section 5 
of title 18, United States Code, this 
term, as used in a territorial sense, in-
cludes all places and waters, conti-
nental or insular, subject to the juris-
diction of the United States, except for 
the Panama Canal Zone. 

§ 153.4 Responsibilities. 
(a) The General Counsel of the Depart-

ment of Defense shall provide initial co-
ordination and liaison with the Depart-
ments of Justice and State, on behalf 
of the Military Departments, regarding 
a case for which investigation and/or 
Federal criminal prosecution under the 
Act is contemplated. This responsi-
bility may be delegated entirely, or 
delegated for categories of cases, or 
delegated for individual cases. The 
General Counsel, or designee, shall ad-
vise the Domestic Security Section of 
the Criminal Division, Department of 
Justice (DSS/DOJ), as soon as prac-
ticable, when DoD officials intend to 
recommend that the DOJ consider the 
prosecution of a person subject to the 

Act for offenses committed outside the 
United States. The Assistant Attorney 
General, Criminal Division, Depart-
ment of Justice, has designated the Do-
mestic Security Section (DSS/DOJ) as 
the Section responsible for the Act. 

(b) The Inspector General of the De-
partment of Defense shall: 

(1) Pursuant to Section 4(d) of the In-
spector General Act of 1978, as amended 
(5 U.S.C. App. 3), ‘‘report expeditiously 
to the Attorney General whenever the 
Inspector General has reasonable 
grounds to believe there has been a vio-
lation of Federal criminal law.’’ This 
statutory responsibility is generally 
satisfied once an official/special agent 
of the Office of the Inspector General of 
the Department of Defense notifies ei-
ther the cognizant Department of Jus-
tice representative or the Assistant At-
torney General (Criminal Division) of 
the ‘‘reasonable grounds.’’ 

(2) Pursuant to Section 8(c)(5) of the 
Inspector General Act of 1978, as 
amended (5 U.S.C. App. 3), and 10 U.S.C. 
141(b), ensure the responsibilities de-
scribed in DoD Directive 5525.7, ‘‘Im-
plementation of the Memorandum of 
Understanding Between the Depart-
ment of Justice and the Department of 
Defense Relating to the Investigation 
and Prosecution of Certain Crimes,’’ 
January 22, 1985, 1 to ‘‘implement the 
investigative policies [,m]onitor com-
pliance by DoD criminal investigative 
organizations [, and p]rovide specific 
guidance regarding investigative mat-
ters, as appropriate’’ are satisfied rel-
ative to violations of the Military 
Extraterritorial Jurisdiction Act of 
2000. 

(c) The Heads of Military Law Enforce-
ment Organizations and Military Criminal 
Investigative Organizations, or their Des-
ignees, shall: 

(1) Advise the Commander and Staff 
Judge Advocate (or Legal Advisor) of 
the Combatant Command concerned, or 
designees, of an investigation of an al-
leged violation of the Act. Such notice 
shall be provided as soon as prac-
ticable. In turn, the General Counsel of 
the Department of Defense, or des-
ignee, shall be advised so as to ensure 
notification of and consultation with 
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the Departments of Justice and State 
regarding information about the poten-
tial case, including the host nation’s 
position regarding the case. At the dis-
cretion of the General Counsel of the 
Department of Defense, other agencies 
and organizations (such as the Legal 
Counsel to the Chairman of the Joint 
Chiefs of Staff and Secretary of the 
Military Department that sponsored 
the person into the foreign country) 
shall be informed, as appropriate. Ef-
fective investigations lead to success-
ful prosecutions and, therefore, these 
cases warrant close coordination and 
cooperation between the Departments 
of Defense, Justice, and State. 

(2) Provide briefings to, and coordi-
nate with, appropriate local law en-
forcement authorities in advance or, if 
not possible, as soon thereafter as is 
practicable, of investigations or arrests 
in specific cases brought under the Act. 
If not previously provided to local law 
enforcement authorities, such briefings 
about the case shall, at a minimum, de-
scribe the Host Nation’s position re-
garding the exercise of jurisdiction 
under the Act that followed from any 
briefings conducted pursuant to appen-
dix A of this part. 

(d) The Domestic Security Section, 
Criminal Division, Department of Justice 
(DSS/DOJ) has agreed to: 

(1) Provide preliminary liaison with 
the Department of Defense, coordinate 
initial notifications with other entities 
of the Department of Justice and Fed-
eral law enforcement organizations; 
make preliminary decisions regarding 
proper venue; designate the appro-
priate U.S. Attorney’s Office; and co-
ordinate the further assignment of DOJ 
responsibilities. 

(2) Coordinate with the designated 
U.S. Attorney’s office arrangements for 
a Federal Magistrate Judge to preside 
over the initial proceedings required by 
the Act. Although the assignment of a 
particular Federal Magistrate Judge 
shall ordinarily be governed by the ju-
risdiction where a prosecution is likely 
to occur, such an assignment does not 
determine the ultimate venue of any 
prosecution that may be undertaken. 
Appropriate venue is determined in ac-
cordance with the requirements of sec-
tion 3238 of title 18, United States 
Code. 

(3) Coordinate the assistance to be 
provided the Department of Defense 
with the U.S. Attorney’s office in the 
district where venue for the case shall 
presumptively lie. 

(4) Continue to serve as the primary 
point of contact for DoD personnel re-
garding all investigations that may 
lead to criminal prosecutions and all 
associated pretrial matters, until such 
time as DSS/DOJ advises that the case 
has become the responsibility of a spe-
cific U.S. Attorney’s Office. 

(e) The Commanders of the Combatant 
Commands shall: 

(1) Assist the DSS/DOJ on specific 
cases occurring within the Com-
mander’s area of responsibility. These 
responsibilities include providing 
available information and other sup-
port essential to an appropriate and 
successful prosecution under the Act 
with the assistance of the Com-
manders’ respective Staff Judge Advo-
cates (or Legal Advisors), or their des-
ignees, to the maximum extent allowed 
and practicable. 

(2) Ensure command representatives 
are made available, as necessary, to 
participate in briefings of appropriate 
host nation authorities concerning the 
operation of this Act and the imple-
menting provisions of this part. 

(3) Determine when military neces-
sity in the overseas theater requires a 
waiver of the limitations on removal in 
section 3264(a) of the Act and when the 
person arrested or charged with a vio-
lation of the Act shall be moved to the 
nearest U.S. military installation out-
side the United States that is adequate 
to detain the person and facilitate the 
initial proceedings prescribed in sec-
tion 3265(a) of the Act and this part. 
Among the factors to be considered are 
the nature and scope of military oper-
ations in the area, the nature of any 
hostilities or presence of hostile forces, 
and the limitations of logistical sup-
port, available resources, appropriate 
personnel, or the communications in-
frastructure necessary to comply with 
the requirements of section 3265 of the 
Act governing initial proceedings. 

(4) Annually report to the General 
Counsel of the Department of Defense, 
by the last day of February for the im-
mediately preceding calendar year, all 
cases involving the arrest of persons 
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for violations of the Act; persons 
placed in temporary detention for vio-
lations of the Act; the number of re-
quests for Federal prosecution under 
the Act, and the decisions made regard-
ing such requests. 

(5) Determine the suitability of the 
locations and conditions for the tem-
porary detention of juveniles who com-
mit violations of the Act within the 
Commander’s area of responsibility. 
The conditions of such detention must, 
at a minimum, meet the following re-
quirements: Juveniles alleged to be de-
linquent shall not be detained or con-
fined in any institution or facility in 
which the juvenile has regular contact 
with adult persons convicted of a crime 
or awaiting trial on criminal charges; 
insofar as possible, alleged juvenile 
delinquents shall be kept separate from 
adjudicated delinquents; and every ju-
venile in custody shall be provided ade-
quate food, heat, light, sanitary facili-
ties, bedding, clothing, recreation, and 
medical care, including necessary psy-
chiatric, psychological, or other care 
and treatment. 

(6) As appropriate, promulgate regu-
lations consistent with and imple-
menting this part. The Combatant 
Commander’s duties and responsibil-
ities pursuant to this part may be dele-
gated. 

(f) The Secretaries of the Military De-
partments shall: 

(1) Consistent with the provisions of 
paragraph (c) of this section, make pro-
vision for defense counsel representa-
tion at initial proceedings conducted 
outside the United States pursuant to 
the Act for those persons arrested or 
charged with violations of section 
3261(a) of the Act. 

(2) Issue regulations establishing pro-
cedures that, to the maximum extent 
practicable, provide notice to all per-
sons covered by the Act who are not 
nationals of the United States but who 
are employed by or accompanying the 
Armed Forces outside the United 
States, with the exception of individ-
uals who are nationals of or ordinarily 
resident in the host nation, that they 
are potentially subject to the criminal 
jurisdiction of the United States under 
the Act. At a minimum, such regula-
tions shall require that employees and 
persons accompanying the Armed 

Forces outside the United States, who 
are not nationals of the United States, 
be informed of the jurisdiction of the 
Act at the time that they are hired for 
overseas employment, or upon sponsor-
ship into the overseas command, 
whichever event is earlier applicable. 
Such notice shall also be provided dur-
ing employee training and any initial 
briefings required for these persons 
when they first arrive in the foreign 
country. For employees and persons ac-
companying the Armed Forces outside 
the United States who are not nation-
als of the United States, but who have 
already been hired or are present in the 
overseas command at the time this 
part becomes effective, such notice 
shall be provided within 60 days of the 
effective date of this part. 

(3) Ensure orientation training, as 
described in paragraph (f)(2) of this sec-
tion, is also provided for all U.S. na-
tionals who are, or who are scheduled 
to be, employed by or accompanying 
the Armed Forces outside the United 
States, including their dependents, and 
include information that such persons 
are potentially subject to the criminal 
jurisdiction of the United States under 
the Act. 

(i) For members of the Armed Forces, 
civilian employees of the Department 
of Defense and civilians accompanying 
the Armed Forces overseas, notice and 
briefings on the applicability of the 
Act shall, at a minimum, be provided 
to them and their dependents when 
travel orders are issued and, again, 
upon their arrival at command mili-
tary installations or place of duty out-
side the United States. 

(ii) For civilian employees, contrac-
tors (including subcontractors at any 
tier), and employees of contractors (in-
cluding subcontractors at any tier) of 
any other Federal agency, or any pro-
visional authority, permit such persons 
to attend the above-referenced brief-
ings on a voluntary basis. In addition, 
to the maximum extent practicable, 
make available to representatives of 
such other Federal agencies or provi-
sional authorities such notice and 
briefing materials as is provided to ci-
vilian employees, contractors, and con-
tractor employees of the Department 
of Defense overseas. 
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(4) Failure to provide notice or ori-
entation training pursuant to para-
graphs (f)(2) and (f)(3) of this section 
shall not create any rights or privi-
leges in the persons referenced and 
shall not operate to defeat the jurisdic-
tion of a court of the United States or 
provide a defense or other remedy in 
any proceeding arising under the Act 
or this part. 

(5) Provide training to personnel who 
are authorized under the Act and des-
ignated pursuant to this part to make 
arrests outside the United States of 
persons who allegedly committed a vio-
lation of section 3261(a) of the Act. The 
training, at a minimum, shall include 
the rights of individuals subject to ar-
rest. 

§ 153.5 Procedures. 
(a) Applicability—(1) Offenses and Pun-

ishments. Section 3261(a) of the Act es-
tablishes a separate Federal offense 
under 18 U.S.C. for an act committed 
outside the United States that would 
be a felony crime as if such act had 
been committed within the special 
maritime and territorial jurisdiction of 
the United States, as defined in section 
7 of 18 U.S.C. Charged as a violation of 
section 3261(a) of the Act, the elements 
of the offense and maximum punish-
ment are the same as the crime com-
mitted within the geographical limits 
of section 7 of 18 U.S.C., but without 
the requirement that the conduct be 
committed within such geographical 
limits. See section 1 of the Section-By- 
Section Analysis and Discussion to sec-
tion 3261 in the Report Accompanying 
the Act. 

(2) Persons subject to this part. This 
part applies to certain military per-
sonnel, former military service mem-
bers, and persons employed by or ac-
companying the Armed Forces outside 
the United States, and their depend-
ents, as those terms are defined in sec-
tion 153.3 of this part, alleged to have 
committed an offense under the Act 
while outside the United States. For 
purposes of the Act and this part, per-
sons employed by or accompanying the 
Armed Forces outside the U.S. are sub-
ject to the ‘‘military law’’ of the U.S., 
but only to the extent to which this 
term has been used and its meaning 
and scope have been understood within 

the context of a SOFA or any other 
similar form of international agree-
ment. 

(3) Military Service Members. Military 
service members subject to the Act’s 
jurisdiction are: 

(i) Only those active duty service 
members who, by Federal indictment 
or information, are charged with com-
mitting an offense with one or more de-
fendants, at least one of whom is not 
subject to the UCMJ. See section 
3261(d)(2) of the Act. 

(ii) Members of a Reserve component 
with respect to an offense committed 
while the member was not on active 
duty or inactive duty for training (in 
the case of members of the Army Na-
tional Guard of the United States or 
the Air National Guard of the United 
States, only when in Federal service), 
are not subject to UCMJ jurisdiction 
for that offense and, as such, are ame-
nable to the Act’s jurisdiction without 
regard to the limitation of section 
3261(d)(2) of the Act. 

(4) Former Military Service Members. 
Former military service members sub-
ject to the Act’s jurisdiction are: 

(i) Former service members who were 
subject to the UCMJ at the time the al-
leged offenses were committed, but are 
no longer subject to the UCMJ with re-
spect to the offense due to their release 
or separation from active duty. 

(ii) Former service members, having 
been released or separated from active 
duty, who thereafter allegedly commit 
an offense while in another qualifying 
status, such as while a civilian em-
ployed by or accompanying the Armed 
Forces outside the United States, or 
while the dependent of either or of a 
person subject to the UCMJ. 

(5) Civilians Employed by the Armed 
Forces. Civilian employees employed by 
the U.S. Armed Forces outside the 
United States (as defined in section 
153.3), who commit an offense under the 
Act while present or residing outside 
the U.S. in connection with such em-
ployment, are subject to the Act and 
the provisions of this part. Such civil-
ian employees include: 

(i) Persons employed by the Depart-
ment of Defense (including a non-ap-
propriated fund instrumentality of the 
Department of Defense). 
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